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THE POWER OF RECOGNITION 

By Clarence A. Berdahl 
Instructor in Political Science, University of Illinois 

"Theoretically," says Hall, "a politically organized community 
enters of right into the family of states and must be treated in 
accordance with law, as soon as it is able to show that it possesses 
the marks of a state. " 1 As a matter of fact, however, the existence 
of international society, the nucleus of which was formed in the 
sixteenth and seventeenth centuries from European states then organ- 
ized, has made necessary the formal reception into it of new members. 
Hence, as the same authority points out, the commencement of a 
state, in the eyes of international law, dates from its recognition by 
other Powers. The states already members of international society 
judge for themselves whether the right to recognition has been earned. 
Another distinguished authority has said, therefore, that "recogni- 
tion is the assurance given to a new state that it will be permitted to 
hold its place and rank, in the character of an independent political 
organism, in the society of nations. The rights and attributes of 
sovereignty belong to it independently of all recognition, but it is 
only after it has been recognized that it is assured of exercising them. 
Regular political relations exist only between states that reciprocally 
recognize them. Recognition is therefore useful, even necessary to 
the new state." 2 

There are three classes of states that may be thus admitted into the 
family of nations: (1) states hitherto deemed alien in civilization and 
ideals, such as Turkey, Japan, and China; (2) states formed by 
civilized men in hitherto uncivilized countries, such as Liberia; and 
(3) states formed in consequence of separation from another state. 3 
Instances of the first two classes are rare and offer little difficulty, 

lHall, International Law (6th ed.), 82. 

2 Moore's Digest of International Law, I, 72. 

3 Lawrence, Principles of International Law (6th ed.), 83-89. 
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since they involve no complications with other Powers. But instances 
of the third class are common. New states generally come into exist- 
ence hy breaking off from an actually existing state. Even in such 
cases the act of recognition of the new state is "a normal act, quite 
compatible with the maintenance of peaceful intercourse with the 
mother country, ' ' 4 provided the new community has actually won 
its contest and successfully maintained its independence and separate 
existence. Authorities agree, however, that premature recognition 
is a wrong done to the parent state, that it amounts in effect to an 
act of intervention, and may properly be considered by the parent 
state as a cause of war to be resented as such. 5 It becomes, therefore, 
of particular importance to discover where the power of recognition 
rests and how it may be exercised. 

According to the best international authority, recognition may 
take place in these various ways: It may be effected by a formal 
declaration in a separate and independent document, or by such a 
declaration included in a convention dealing with other matters as 
well. It may be accorded, without an express declaration, by merely 
entering into such relations with the new community as exist only 
between independent states, such as diplomatic intercourse and treaty 
negotiations. Finally, recognition may be extended by the official 
reception of diplomatic agents accredited by the new state, by the 
despatch of such an accredited agent to it, or even by the grant of 
an exequatur to its consul. 6 

The Constitution of the United States does not expressly mention 
the power of recognition, nor confer that power in terms upon any 
one department of the government. It provides, however, that the 
President "shall have power, by and with the advice and consent 
of the Senate, to make treaties, provided two-thirds of the Senators 
present concur; and he shall nominate, and by and with the advice 
and consent of the Senate shall appoint, ambassadors, other public 
ministers, and consuls. . . ." 7 It further provides that the Pres- 
ident "shall receive ambassadors and other public ministers." 8 

Under the latter provision, recognition through the reception of 

* Lawrence, Principles of International Law (6th ed.), 88. 

5 Hall, op. cit., 83 ; Moore's Digest, I, 73. 

6 See Hall, op. cit., 87-88; Lawrence, op. cit., 89-90. 
1 Constitution, Art. II, Sec. 2, cl. 2. 

e Ibid., Sec. 3. 



THE POWER OF RECOGNITION 521 

an envoy is clearly the act of the President alone, and it was in this 
manner that the first recognition of the independence of a foreign 
government was accorded by the United States. President Wash- 
ington, following the unanimous advice of his Cabinet, 9 officially 
received M. Genet on May 17, 1793, as the minister of the new 
French Republic, which act was, in the words of Jefferson, "an 
acknowledgment of the legitimacy of their government." 10 The 
precedent so established by Washington has been followed in numer- 
ous other instances, 11 and is, in fact, generally considered the usual 
and proper way of according recognition to a foreign Power. 12 The 
term "ambassadors and other public ministers" has been interpreted 
to mean "all possible diplomatic agents, which any Power may 
accredit to the United States, ' ' 1S including ' ' all foreign consular 
agents, who therefore may not exercise their functions in the United 
States without an exequatur from the President. ' ' 14 Hence the 
President may accord recognition to foreign Powers through the 
issuance of such exequaturs, and this method was followed in rec- 
ognizing the independence of Belgium in 1832, and of several other 
Powers. 15 

Recognition through the despatch of an accredited diplomatic 
agent to the foreign government has also been extended in numerous 
instances, notably in the cases of Argentina (Buenos Ayres), Chile, 
and Mexico in 1823, and of Texas in 1837. 16 In this method, under 
the constitutional provision mentioned above, the President must have 
the cooperation of the Senate in confirming his nominations, though 
even here the act of recognition is primarily the act of the President, 

» Jefferson's Writings (Ford ed.), VI, 217. 

10 Ibid., 224. 

11 Colombia, 1822; Empire of Brazil, 1824; Central American Federation, 1824; 
Costa Rica, 1851; Nicaragua, 1849; Greater Republic of Central America, 1896; 
Panama, 1903. Sen. Doc. No. 40, 54th Cong., 2d sess., 2, 4, 5, 11, 12; For. Rel. 
190S, LXXXIII. 

12 See Sen. Doc. No. 56, 54th Cong., 2d sess., 20. 

13 Attorney-General Cushing, 7 Op. Atty-Gen., 209. 

W Corwin, The President's Control of Foreign Relations, 46 ; cf. Moore's Digest, 
V, 15-19. 

15 Venezuela, 1835; New Granada, 1835; Uruguay, 1836; Guatemala, 1844; 
Dominican Republic, 1866. See Sen. Doc. No. 40, op. cit., 6, 7, 11, 13. 

16 Other instances are those of Peru, 1826; Peru-Bolivian Confederation, 1838; 
Bolivia, 1848; Honduras, 1853; Haiti, 1862. Sen. Doc. No. 40, op. cit., 4, 6, 7, 
11, 12, 13. 
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since he takes the initial step and the Senate can take no part at all 
until the President has sent in his nomination. 

The method of extending recognition through entering into treaty- 
relations might be supposed to give the Senate a share in such recog- 
nition, since treaties cannot be ratified without the advice and consent 
of the Senate. The President, however, is solely responsible for the 
conduct of the negotiations. Prior to 1815 the President usually 
submitted to the Senate for confirmation the names of the commis- 
sioners designated to negotiate treaties, and at the same time advised 
the Senate of the general purpose of the negotiations. Since 1815 the 
practice has been otherwise, and it has been very exceptional to sub- 
mit the nominations of negotiators to the Senate. 17 As the mere 
entering into negotiations with a foreign Power amounts to a recog- 
nition of that Power as an independent state, the President is through 
this means enabled to extend recognition on his own authority alone. 
It was thus that the Kingdom of Hawaii was recognized in 1826, 
when Captain Jones was sent to negotiate a treaty with the king, 
while the provisional government was likewise recognized in 1893 
by the negotiation of the treaty of annexation. In similar fashion, 
recognition was extended to Greece in 1837, Liberia in 1862, Korea 
in 1868, and to others. 18 

A common method of according recognition to a new government 
brought into existence by the overturn of the old is by merely issuing 
instructions or new letters of credence to the diplomatic agent already 
accredited to the old government. The issuance of such instructions 
and credentials being strictly within the sphere of the President, he 
has the power also in this way to determine upon the legitimacy of 
such new governments and the proper time for extending recogni- 
tion. The various changes in the governments of France illustrate 
this principle. The Empire of 1804 was recognized through the 
issuing of new credentials to Mr. Armstrong, the American minister 
at Paris, and similarly with respect to the Monarchy of 1814. When 
the Republic was proclaimed February 25, 1848, it was recognized 
only three days later by the American minister, Mr. Rush, through 
his delivery of an address of congratulation to the members of the 
new government. That action was without authority and might have 

IT Crandall, Treaties: Their Making and Enforcement (2d ed.), 75-76. 
is Ecuador, 1838; Salvador, 1849. Paraguay, 1852; Orange Free State, 1871. 
See Sen. Doc. No. 40, op. eit., 5, 6, 7, 8, 12. 
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been repudiated by the President, but new letters of credence were 
sent to Mr. Rush, his course was approved, and gratification was 
expressed that the United States had thereby been the first to recog- 
nize the new republic. The recognition of the second Empire in 1852 
was effected by new instructions and a new credence to Mr. Rives, 
the minister then at Paris, and the Republic of 1870 similarly. The 
recognition of the Kingdom of Samoa in 1880 and of the Republic 
of Brazil in 1889 are also examples of recognition accorded in this 
manner. 19 The most recent example is that of the recognition ex- 
tended to the revolutionary government of Russia on March 22, 1917, 
When Ambassador Francis addressed the Council of Ministers as 
follows : 

I have the honor, as the Ambassador and representative of the 
Government of the United States accredited to Russia, to state, in 
accordance with instructions, that the Government of the United 
States has recognized the new Government of Russia, and I, as Am- 
bassador of the United States, will be pleased to continue intercourse 
with Russia through the medium of the new Government. 20 

Recognition through some express declaration may be accorded even 
before entering into any sort of diplomatic treaty, or commercial 
relations with the Powers so recognized, and in this method, as in 
all the others, the act of recognition has been the act of the President. 
Thus the German Empire was recognized by the United States through 
a letter from the President to the Emperor, March 16, 1871. In like 
manner, Roumania was recognized as a principality through a letter 
of August 15, 1878, from the President to Prince Charles, and as 
a kingdom through the formal congratulations of the President to 
the King. 21 The independence of the Kongo Free State was recog- 
nized in 1884 through a formal proclamation to that effect issued 
by Secretary of State Frelinghuysen, acting under the authority of 
the President, with the advice and consent of the Senate. 22 

This method has also been the one most recently used by President 
"Wilson in extending recognition to the new states that have grown 
out of the great war. Czecho-Slovakia was thus recognized Sep- 
19 Sen. Doc. No. 40, op. tit., 2-3, 4, 14. 

20 N. Y. Times Current Hist. Mag., VI, 293. 

21 Sen. Doc. No. 40, op. tit., 8-9. 

22 Text of declaration in Supplement to this Journal, III, 5-6. 
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tember 2, 1918, through an announcement issued by Secretary Lan- 
sing, in which, after reciting that the Czecho-Slovaks had taken up 
arms against the common enemy and had organized a supreme politi- 
cal authority, it was declared: 

The Government of the United States recognizes that a state of 
belligerency exists between the Czecho-Slovaks thus organized and 
the German and Austro-Hungarian Empires. It also recognizes the 
Czecho-Slovak National Council as a de facto belligerent government, 
clothed with proper authority to direct the military and political 
affairs of the Czecho-Slovaks. The Government of the United States 
further declares that it is prepared to enter formally into relations 
with the de facto government thus recognized for the purpose of 
prosecuting the war against the common enemy, the Empires of Ger- 
many and Austria-Hungary. 23 

The Polish Provisional Government was in like manner accorded 
complete recognition on January 26, 1919, when Secretary Lansing, 
by direction of President Wilson, sent a formal declaration to that 
effect to Paderewski, the Polish Prime Minister and Secretary for 
Foreign Affairs. 24 Similarly, the new state of Jugo-Slavia was rec- 
ognized on February 7, 1919, when Secretary Lansing issued a formal 
statement, ' ' welcoming ' ' the union of the Jugo-Slavs ; 25 Finland 
was recognized on May 5, 1919 ; 26 while the latest recognition is that 
of the Armenian Eepublic on April 24, 1920. 27 

The uniform practice thus shows that recognition has been in the 
United States the act of the President, and there can be no question 
of the President's constitutional right, under his powers to negotiate 
treaties and to receive and send diplomatic agents, to accord such 
recognition, the Senate sharing in this right when it is exercised by 
the despatch of accredited agents. 28 The question remains, however, 

23 Official U. S. Bulletin, Sept. 3, 1918. 

24 Ibid., Jan. 30, 1919; Pol. Sci. Quar., XXXIV, Supp., 70 (Sept., 1919). 

25 N. Y. Times Current Hist. Mag., IX, 492 (Mar., 1919). Secretary Lansing 
supplemented this statement on Feb. 17th with a message to Dr. Trumbitch, 
Minister of Foreign Affairs of Serbia and head of the Serbian delegation to the 
Peace Congress, saying that the United States had decided to recognize "the 
Union of the Serb, Croat, and Slovene peoples." Ibid., X, 222 (May, 1919). 

26 Pol. Sci. Quar., XXXIV, Supp., 128 (Sept., 1919). 

27 See statement of Secretary Colby in N. Y. Times, Apr. 25, 1920. 

28 Cf. Corwin, The President's Control of Foreign Kelations, 71. It should be 
remarked that the President might appoint a minister to a foreign state during a 
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whether this power of the President is exclusive, or whether Congress 
enjoys an independent or concurrent power of recognition, or whether 
there are circumstances that might at least demand consultation with 
Congress before extending recognition. 

The exclusive power of the President to accord recognition seems 
not to have been disputed, nor any right of Congress in that regard 
to have been asserted, until 1811. President Madison, in his message 
of November 5th of that year, expressed an interest in the revolu- 
tionary movements begun in South America, 29 which portion of the 
message was in the House of Kepresentatives referred to a select 
committee. 30 This committee, upon making inquiries, secured from 
Secretary of State Monroe the information that the provinces of 
Venezuela had declared their independence in 1810, and that other 
South American provinces were in a revolutionary state. The com- 
mittee thereupon, on December 10, 1811, reported a joint resolution 
as follows: 

Whereas, several of the American Spanish provinces have repre- 
sented to the United States that it has been expedient for them to 
associate and form federal governments upon the elective and repre- 
sentative plan, and to declare themselves free and independent: 
Therefore be it resolved by the Senate and House of Representatives 
of the United States of America in Congress assembled, That they 
behold with friendly interest the establishment of independent sover- 
eignties by the Spanish provinces in America, consequent upon the 
actual state of the monarchy to which they belonged; that, as neigh- 
bors and inhabitants of the same hemisphere, the United States feel 
great solicitude for their welfare, and that, when those provinces 
shall have attained the condition of nations by the just exercise of 
their rights, the Senate and House of Representatives will unite with 
the Executive in establishing with them, as sovereign and independent 
states, such amicable relations and commercial intercourse as may 
require their legislative authority. 31 

recess of the Senate, and thus accord recognition without the consent of the 
Senate even by this method. The necessity for a later confirmation of the appoint- 
ment would not operate as a delay of recognition, nor would a refusal to confirm 
amount to a withdrawal of recognition — it would merely require an appointment 
agreeable to the Senate. 

29 Eichardson, Messages and Papers of the Presidents, I, 494. 

30 Annals of Congress, 12th Cong., I, 335. 

si Ibid., 428; Am. State Papers, For. Eel. Ill, 538. Italics throughout are 
the author's. 
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There was here no positive assertion of any right with respect to 
recognition, but the language seems significant as tending towards 
the assertion of such a right, and at least there was an attempt to 
convey a promise from Congress of recognition in the future. As 
a matter of fact, no action was taken on the resolution, and the matter 
was dropped for several years, probably because of the War of 1812. 

By 1817 several more of the South American provinces had de- 
clared their independence and were clamoring for recognition, and 
on October 25th of that year President Monroe, in a memorandum 
to his Cabinet, submitted the following questions, among others: 

Has the Executive power to acknowledge the independence of new 
states whose independence has not been acknowledged by the parent 
country, and between which parties a war actually exists on that 
account ? 

Will the sending, or receiving a minister, to a new state under such 
circumstances be considered an acknowledgment of its independence? 

Is such acknowledgment a justifiable cause of war to the parent 
country? Is it a just cause of complaint to any other Power? 

Is it expedient for the United States, at this time, to acknowledge 
the independence of Buenos Ayres, or of any other part of the Spanish 
dominions in America now in a state of revolt ? 32 

These questions indicated that the President had some doubts, not 
only as to the expediency of recognition at that time, but also as to 
the Executive power in that regard, and especially under circum- 
stances involving complications with Spain. Though it seems to 
have been agreed that the Executive was competent to extend recog- 
nition, it was also decided that it would be inexpedient to acknowledge 
the independence of any of the provinces at that time, and this 
apparently led some members of Congress to conclude that the deter- 
mination was taken, "professedly to the end that Congress might 
take the lead in the matter." Some point was also given to this 
belief by the assertion of the President himself that it was not ex- 
pedient to take the step "without the certainty of being supported 
in it by the public opinion, which, if decidedly favorable to the 
measure, would be manifested by measures of Congress. ' ' S3 

This somewhat hesitant and uncertain attitude of the President 
with regard to his own powers probably greatly encouraged the 

32 Writings of James Monroe, VI, 31. 

33 Memoirs of John Quincy Adams, IV, 71. 
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proponents of Congressional rights and authority in respect to recog- 
nition. Clay mounted what John Quincy Adams called "his South 
American great horse," and early in December announced his inten- 
tion to move the recognition of Buenos Ayres, and probably of Chile, 
a move concerning which Adams wrote: "Mr. Calhoun pronounced 
himself most decisively against the measure; I had done the same 
before, and the President now, after some hesitation, did the same. ' ' " 
The casual references to South American affairs in Monroe's message 
of December 2, 1817, 36 brought forth two resolutions in the House, 
one by Clay, proposing an inquiry to determine what legal provisions 
might be necessary to insure the neutrality of the United States in 
the contest between Spain and her colonies, the other by Robertson 
of Louisiana, calling upon the President for information "relative 
to the independence and political condition of the provinces of Span- 
ish America." Both resolutions were adopted without opposition, 38 
and indicated at least a growing interest on the part of Congress in 
the movement for the recognition of the revolted colonies. 

These preliminaries paved the way for the first discussion in Con- 
gress of the right of recognition, which occurred in 1818. Clay 
began the contest March 24th, when he moved to insert into the 
appropriation bill then under consideration a provision for the sum 
of $18,000, "as the outfit and one year's salary of a minister to be 
deputed from the United States to the independent provinces of the 
Eiver Plata, in South America." 87 Clay's attention was probably 
called to the doubtful constitutionality of his measure in that it pro- 
posed to recognize the independence of these provinces before the 
Executive had acted, for on the following day he redrafted the amend- 
ment to read as follows: "For one year's salary, and an outfit to 
a minister to the United Provinces of the Rio de la Plata, whenever 
the President shall deem it expedient to send a minister to the said 
United Provinces, a sum not exceeding eighteen thousand dollars. ' ' 38 
Clay spoke at length for the provision as thus changed. He at first 
claimed for Congress no exclusive or independent power of recog- 
nition, arguing merely that Congress had a concurrent power through 

34 Memoirs of John Quincy Adams, IV, 28. 

35 Richardson, Messages and Papers, II, 13. 

36 Annals of Congress, 15th Cong., 1st sess., I, 401-404, 406-408. 

37 Ibid., 15th Cong., 1st sess., II, 1468. 
SSIUd., 1500. 
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its control over the salaries of ministers. Since to acknowledge the 
independence of a foreign Power might involve the risk of war with 
the parent state, he urged the necessity of consultation with the war- 
making branch before taking such a step, of a "perfect understand- 
ing" between the legislative and executive branches. He therefore 
expressed his conviction that, "without unconstitutional interference 
with Executive power, with peculiar fitness, we might express in an 
act of appropriation our sentiments, leaving him to the exercise of 
a just and responsible discretion. ' ' 39 

In closing the debate, however, Clay quite distinctly claimed for 
Congress an independent power of recognition. "There are three 
modes under our Constitution," he said, "in which a nation may 
be recognized: by the Executive receiving a minister; secondly, by 
its sending one thither; and, thirdly, this House unquestionably has 
the right to recognize in the exercise of the Constitutional power of 
Congress to regulate foreign commerce. . . . Suppose, for example, 
we passed an act to regulate trade between the United States and 
Buenos Ayres; the existence of the nation would be thereby recog- 
nized — as we could not regulate trade with a nation which does not 
exist. ' ' 40 Others, such as Henry St. George Tucker of Virginia 
and Holmes of Massachusetts, supported Clay's motion, but did not 
go so far as Clay in asserting any separate power of recognition in 
Congress, merely urging the desirability of cooperation between Con- 
gress and the Executive in the exercise of a power involving such 
grave consequences. Mr. Tucker, characterized as "the best authority 
in the House on such questions, ' ' 41 said of the proposition : " It com- 
mands nothing; but it intimates, in a proper and Constitutional 
manner, the readiness of this House to go hand in hand with the 
Executive, in the interesting measure of opening an intercourse with 
the Government of La Plata, by sending and receiving ministers. 
It is in this way, and in this way only, that I understand the propo- 
sition." 42 

Nevertheless, the measure was attacked as an act of usurpation - 
and an invasion of Executive authority, by such men as Mr. Forsyth 

39 Annals of Congress, 15th Cong., 1st sess., II, 1474-1500. 

40 Ibid., 1616, 1618. For criticism of this proposition, see Sen. Doc. No. 56, 
64th Cong., 2d sess., 32-33. 

41 Corwin, The President's Control of Foreign Relations, 76. 

42 Annals of Congress, 15th Cong., 1st sess., II, 1589. 
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of Georgia, Chairman of the Committee on Foreign Relations and 
later Secretary of State, Mr. Lowndes of South Carolina, Chairman 
of the Ways and Means Committee and the acknowledged leader of 
the House, and Mr. Smyth of Virginia, who probably expressed the 
sentiments of Clay's opponents when he said: 

The Constitution grants to the President, by and with the consent 
of the Senate, power to appoint ambassadors . and public ministers, 
and to make treaties. According to the usage of the Government, 
it is the President who receives all foreign ministers, and determines 
what foreign ministers shall or shall not be received. It is by the 
exercise of some one of these powers, in neither of which this House 
has any participation, that a foreign Power must be acknowledged. 
Then the acknowledgment of the independence of a new Power is 
an exercise of Executive authority; consequently, for Congress to 
direct the Executive how he shall exercise this power, is an act of 
usurpation. 48 

Clay's motion failed on March 28th by a vote of 115 to 45, was 
renewed March 30th by Mr. Anderson of Kentucky, and again beaten 
by the same vote, 44 the House thus definitely refusing at that time 
to consider itself vested with any powers in regard to recognition. 

In spite of this action in Congress, President Monroe still seemed 
somewhat doubtful as to the exact nature and extent of his powers, 
and on January 2, 1819, again submitted to his Cabinet the question 
of recognizing the independence of Buenos Ayres. Mr. Calhoun ad- 
vised acting in concurrence with Great Britain, clearly practicable 
only by act of the Executive. Mr. Crawford preferred recognition, 
not by granting an exequatur to a consul, but by sending a minister, 
"because the Senate must then act upon the nomination, and thus 
give their sanction, ' ' though he admitted that recognition was strictly 
within the powers of the Executive alone. Mr. "Wirt suggested that 
the House of Representatives must also concur by assenting to an act 
of appropriation. John Quincy Adams, however, argued strongly for 
recognition by the Executive alone. ' ' Instead of admitting the Senate 
or House of Representatives to any share in the act of recognition, 
I would expressly avoid that form of doing it which would require 
the concurrence of those bodies. It was, I had no doubt, by our 
Constitution, an act of the Executive authority . . . and in this 

43 Annals of Congress, 15th Cong., 1st sess., II, 1569-1570. 
**Ibid., 1646, 1652, 1655. 
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instance I thought the Executive ought carefully to preserve entire 
the authority given him by the Constitution, and not weaken it by 
setting the precedent of making either House of Congress a party 
to an act which it was his exclusive duty to perform. " * 5 No decision 
seems to have been reached by the Cabinet as to either the expediency 
or the mode of extending recognition at that time. 

Clay continued to press the matter after his defeat in 1818, and 
on May 10, 1820, was able to secure the passage through the House, 
by a small majority, of a resolution "that it is expedient to provide 
by law a suitable outfit and salary for such minister or ministers as 
the President, by and with the advice and consent of the Senate, 
may send to any of the Governments of South America, which have 
established, and are maintaining, their independence of Spain. ' ' 4e 
February 9, 1821, the House defeated another motion by Clay for 
his $18,000 appropriation, 47 but the next day adopted his resolution 
expressing deep interest in the success of the Spanish provinces, and 
assuring cordial support to the President "whenever he may deem 
it expedient to recognize the sovereignty and independence of any 
of the said provinces." iS 

The most pronounced attempt to assert for Congress a distinct 
right of recognition was made in 1822, when Mr. Trimble of Ken- 
tucky, one of Clay's most radical supporters, offered the following 
joint resolution on January 31st: 

That the President of the United States be and he is hereby author- 
ized and requested to acknowledge the independence of the Republic 
of Colombia; and, by an interchange of accredited ministers, place 
the political relations of that Government with the United States on 
an equal footing with those of all other independent nations; and 
be it further resolved, That such of the Spanish provinces in South 
America as have established and are maintaining their independence 
of Spain, ought in like manner to be acknowledged by the United 
States as free, sovereign, and independent governments. 

These resolutions were later (February 11th) referred to the Com- 
mittee of the Whole, 49 and there appear to have been dropped. 

45 Memoirs of John Quincy Adams, IV, 204-207. 

48 Annals of Congress, 16th Cong., 1st sess., II, 2223, 2229-2230 
*Tlbid., 2d sess., 1071, 1077. 

*«IUd., 1081, 1091, 1092. 

49 Ibid., 17th Cong., 1st sess., I, 854, 982. 
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Meanwhile, another resolution had been adopted, calling upon the 
President for information with regard to the governments established 
in those provinces, 50 to which Monroe responded by his message of 
March 8, 1822, stating that, in his opinion, the time had come to 
recognize these republics, and that he considered it his duty to com- 
municate his sentiments to Congress and to invite attention to the 
subject, in order that there might be "such cooperation between the 
two departments of the Government as their respective rights and 
duties may require. " 51 In reply to this invitation from the Presi- 
dent, two resolutions were very shortly passed by the House, one 
proposing that "the House of Representatives concur in the opinion 
expressed by the President in his message of the 8th of March, 1822, 
that the American provinces of Spain which have declared their 
independence, and are in the enjoyment of it, ought to be recognized 
by the United States as independent nations;" the other instructing 
the Committee of "Ways and Means to report a bill appropriating 
$100,000 "to enable the President to give due effect to such recog- 
nition. " 52 In accordance with this last resolution, an act was ap- 
proved May 4, 1822, appropriating $100,000 "to defray the expenses 
of missions to the independent nations on the American continent. ' ' 5S 

This review of the early discussion and action as to the power of 
recognition seems to show pretty clearly that, while Congress defi- 
nitely refused to claim any distinct or separate right to accord recog- 
nition, both the President and Congress felt that the legislative body 
might with propriety advise, and was entitled to be consulted, espe- 
cially when grave consequences might result from the act of recog- 
nition. 

In 1836 the same principles were asserted as a result of the contro- 
versy over Texas. Texas had formally declared its independence 
March 2, 1836, and two days later sent commissioners to "Washington 
to ask for recognition. President Jackson was favorable to the cause 
of Texas, but was cautious about a premature recognition and declined 
to receive the commissioners. 54 Congress, however, was impatient at 
the delay, and action was taken to bring about early recognition. 

50 Annals of Congress, 17th Cong., 1st sess., I, 825, 828. 

51 Richardson, op. cit., II, 116-118. 

52 Annals of Congress, 17th Cong., 1st sess., II, 1320, 1382, 1403. 
5ZIUd., II, App., 2603-2604. 

5i Reeves, American Diplomacy under Tyler and Polk, 78. 



532 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

Clay, now Chairman of the Senate Committee on Foreign Relations, 
presented a report, June 18, 1836, in which it was asserted that there 
were, under the Constitution, four ways of recognizing a Power as 
independent: (1) by treaty; (2) by the passage of a law regulating 
commercial intercourse; (3) by sending a diplomatic agent; (4) by 
the Executive receiving and accrediting a diplomatic representative. 
The last method, it was said, would be a recognition "as far as the 
Executive only is competent to make it," while the concurrence of 
the Senate in its executive character was necessary in the first and 
third modes, in its legislative character in the second. "The Senate 
alone, without the cooperation of some other branch of the Government, 
is not competent to recognize the existence of any Power." The 
report further went on to say that "the President of the United 
States by the Constitution has the charge of their foreign intercourse. 
Regularly he ought to take the initiative in the acknowledgment of 
the independence of any new Power. ... If, in any instance, the 
President should be tardy, he may be quickened in the exercise of 
his power by the expression of the opinion, or by other acts, of one 
or both branches of Congress." 55 Believing that the President was 
tardy in this instance, the committee therefore offered the following 
resolution: "That the independence of Texas ought to be acknowl- 
edged by the United States whenever satisfactory information shall 
be received that it has in successful operation a civil government 
capable of performing the duties and fulfilling the obligations of an 
independent Power, ' ' which resolution was adopted unanimously July 
1, 1836. 56 The House adopted a similar resolution on July 4th by 
a vote of 128 to 20. 57 

President Jackson, curiously enough, took no offense at these reso- 
lutions as an interference with the Executive prerogative. He seemed, 
on the other hand, rather doubtful as to his powers with regard to 
recognition, and was inclined to thrust some of the responsibility upon 
Congress. Referring to the Texas situation in his message of Decem- 
ber 21, 1836, he spoke of the acknowledgment of a new state as inde- 
pendent as "at all times an act of great delicacy and responsibility, 
but more especially so when such state has forcibly separated itself 

55 Congressional Debates, XII, Pt. II (24th Cong., 1st sess.), 1847-1848. 

56 lUd., 1848, 1928. 

67 J&id., Pt. IV, 4621. For the report of the House Committee on Foreign 
Affairs, see Journal of the House of Representatives, 24th Cong., 1st sess., 1218. 
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from another of which it had formed an integral part and which still 
claims dominion over it. A premature recognition under these cir- 
cumstances, if not looked upon as a justifiable cause of war, is always 
liable to be regarded as a proof of an unfriendly spirit to one of the 
contending parties." He referred to the power of recognition as 
"a power the exercise of which is equivalent in some circumstances 
to a declaration of war; a power nowhere expressly delegated, and 
only granted in the Constitution as it is necessarily involved in some 
of the great powers given to Congress, in that given to the President 
and Senate to form treaties with foreign Powers and to appoint 
ambassadors and other public ministers, and in that conferred upon 
the President to receive ministers from foreign nations." He an- 
nounced, therefore, that he was "disposed to concur" in the intima- 
tions of the above-mentioned resolutions that the expediency of rec- 
ognizing the independence of Texas should be left to the decision of 
Congress. He said: 

It is to be presumed, that on no future occasion will a dispute arise, 
as none has heretofore occurred, between the Executive and the Legis- 
lature in the exercise of the power of recognition. It will always 
be considered with the spirit of the Constitution, and most safe, that 
it should be exercised, when probably leading to war, with a previous 
understanding with that body by whom alone war can be declared, 
and by whom all provisions for sustaining its perils must be furnished. 
Its submission to Congress, which represents in one branch the States 
of this Union and in the other the people of the United States, where 
there may be reasonable ground to apprehend so grave a consequence, 
would certainly afford the fullest satisfaction to our country and a 
perfect guaranty to all other nations of the justice and prudence of 
the measures which might be adopted. 58 

Jackson was thus plainly of the opinion that in cases involving 
possible international complications, the President should not recog- 
nize a new government without the previous assent of Congress. 
A Senate resolution, offered January 11, 1837, and adopted March 1st, 
declared that the independence of Texas should be recognized, 59 while 
in the House a similar resolution was tabled February 21st. 60 On 
February 27th, however, a motion was made to insert a provision in 

58 Richardson, op. cit., Ill, 266-267. 

59 Congressional Debates, XIII, Pt. I, 1013. 
eoibid., Pt. II, 1880-1882. 
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the appropriation bill "for an outfit and salary of a diplomatic agent 
to be sent to the independent republic of Texas . . .," to which 
John Quincy Adams objected "on the ground that the act of recog- 
nition had heretofore always been an executive act in this Govern- 
ment. It was the business and duty of the President of the United 
States, and he was not willing to set the example of giving that recog- 
nition on the part of the legislative body without the recommendation 
of the Executive." 01 The provision was amended by striking out 
the word "independent," and adding the phrase "Whenever the 
President of the United States shall receive satisfactory evidence tha. 
Texas is an independent Power, and that it is expedient to appoint 
such a minister," and as so changed was passed as part of the appro- 
priation act. 62 

It thus appears, as was said in a recent Senate report, "that great 
care was taken by both Houses not to assume for the legislative branch 
any power directly to recognize a new foreign government, but that 
the responsibility was left entirely with the Executive." 63 Following 
the suggestion of the act, however, Jackson, as his last official act, 
appointed Alcee La Branche of Louisiana as Charge to Texas, and 
thus accorded recognition to that country. 84 

In 1864 the Mexican difficulty led to a more positive attempt in 
Congress to assert a genuine independent power of recognition, and 
also a more vigorous assertion by the Executive of his powers in that 
regard. The House of Representatives, April 6, 1864, passed unani- 
mously a joint resolution introduced by Henry "Winter Davis, Chair- 
man of the Committee on Foreign Affairs, declaring the unwillingness 
of Congress to leave the impression that it regarded with indifference 
the events then transpiring in Mexico, and "that they therefore think 
fit to declare that it does not accord with the policy of the United 
States to acknowledge any monarchical government erected on the 
ruins of any republican government in America under the auspices 
of any European Power. ' ' a5 The French minister having asked for 

61 Congressional Debates, XIII, Pt. II, 2060-2061. 

62 IUd., 2064. 

63 Sen. Doc. No. 56, 54th Cong., 2d sess., 43. 

64 Richardson, op. tit., Ill, 281; Reeves, op. tit., 79. 

65 Congressional Globe, XXXIV, Pt. II (38th Cong., 1st sess.), 1408. 
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an explanation of this resolution, Secretary Seward replied that it 
"truly represents the uniform sentiment of the people of the United 
States in regard to Mexico," but added: 

It is, however, another and distinct question whether the United 
States would think it necessary or proper to express themselves in the 
form adopted by the House of Representatives at this time. This is 
a practical and purely Executive question, and a decision of it consti- 
tutionally belongs, not to the House of Representatives, nor even 
Congress, but to the President of the United States. 66 

This attitude of the Executive toward a solemn declaration by the 
House led Davis, December 15, 1864, to report from the Committee 
on Foreign Affairs another resolution: 

That Congress has a constitutional right to an authoritative voice 
in declaring and prescribing the foreign policy of the United States, 
as well in the recognition of new Powers as in other matters; and it 
is the constitutional duty of the President to respect that policy not 
less in diplomatic negotiations than in the use of the national force 
when authorized by law, and the propriety of any declaration of 
foreign policy by Congress is sufficiently proved by the vote which 
pronounces it ; and such proposition while pending and undetermined 
is not a fit topic of diplomatic explanation with any foreign Power. 67 

The resolution was tabled by a close vote, whereupon Davis asked 
to be relieved from further service on the Foreign Affairs Committee. 
In the ensuing debate, the members participating all took the side 
of Davis on the constitutional question except Blaine, who cited the 
declarations of Jefferson to Genet in 1793 and said that to adopt the 
principle of this resolution "is to start out with a new theory in the 
administration of our foreign affairs, and I think the House has 
justified its sense of self-respect and its just appreciation of the 
spheres of the coordinate departments of government by promptly 
laying the resolution on the table. ' ' 68 Davis renewed his resolution 
on December 19th, it was slightly amended by substituting ' ' executive 
department" for "President," and in this form was passed with only 
eight negative votes. 69 This complete reversal in the attitude of the 
House is difficult to explain, unless the House had become excited by 

66 Congressional Globe, XXXIV, Pt. Ill, 2475. 
wibid., XXXV, Pt. I (38th Cong., 2nd sess.), 48. 
telbid., XXXV, Pt. I, 49. 
69 Ibid., 65, 67. 
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its further consideration of the phraseology of some of Seward's dis- 
patches; but it can hardly be construed as anything but an attempt 
to establish the doctrine of the paramount authority of Congress 
in foreign affairs, including the power of recognition. As far as 
having any actual effect on the action of the President, the resolution 
accomplished nothing. 

The question of the right of Congress to recognize new states was 
raised more recently in connection with the struggle of Cuba for 
independence. Numerous legislative proposals urging the President 
to extend recognition to Cuba 70 finally led to an elaborate investi- 
gation into the whole subject of recognition by the Foreign Relations 
Committee of the Senate, the results of which were presented to the 
Senate by Mr. Hale, January 11, 1897. 71 With regard to the power 
of recognition, the Committee came to this conclusion : ' ' The recogni- 
tion of independence or belligerency of a foreign Power, technically 
speaking, is distinctly a diplomatic matter. It is properly evidenced 
either by sending a public minister to the government thus recognized, 
or by receiving a public minister therefrom. The latter is the usual 
and proper course." The report then pointed out that the reception 
of an envoy is the act of the President alone, while the sending of 
a minister is primarily the act of the President, since the Senate can 
take no part at all until the President has sent in his nomination. As 
to the power of the legislative branch, the report stated that ' ' it can 
exercise no influence over his step, except very indirectly, by -with- 
holding appropriations. . . . Nor can the legislative branch of the 
Government hold any communication with foreign Powers. The exec- 
utive branch is the sole mouthpiece of the nation in communication 
with foreign sovereignties. Foreign nations communicate only through 
their respective executive departments. Resolutions of their legisla- 
tive departments upon diplomatic matters have no status in interna- 
tional law. In the department of international law, therefore, a 
Congressional recognition of belligerency or independence would be 
a nullity." 

to A concurrent resolution recognizing a state of war in Cuba and offering 
Spain the good offices of the United States for the recognition of Cuban inde- 
pendence, passed the Senate Feb. 28, 1896, by a vote of 64 to 6, and the House 
April 6th by a vote of 246 to 27. It was ignored, however, by President Cleveland. 
Se« Latan6, America as a World Power, 9. 

71 In Sen. Doc. No. 56, 54th Cong., 2d sess. 
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The Committee in its report emphasized also the dangers involved 
in the exercise of the power of recognition, since the older nation 
from which the new had separated might regard such recognition 
as a casus belli. The question whether a nation should recognize 
another, and thus risk going to war with a third, was stated to be 
largely a question of expediency, of which the Executive was the best 
qualified to judge, though it was added that "if a recognition of 
such independence is liable to become a casus belli with some other 
foreign Power, ... it is most advisable as well as proper for the 
Executive first to consult the legislative branch as to its wishes and 
postpone its own action if not assured of legislative approval. If, 
on the other hand, the Executive did not consider that the time had 
arrived to act, expressions of opinion by the legislature should be 
made with some caution." 

In spite of the strong statements in this report, a vigorous attempt 
was made the next year to bring about a recognition of Cuba through 
Congressional action. As reported in the Senate, the resolutions of 
April, 1898, empowering the President to use the military and naval 
forces for the purpose of intervention in Cuba, contained the declara- 
tion "that the Government of the United States hereby recognizes 
the Republic of Cuba as the true and lawful government of the 
island." This distinct legislative recognition of Cuba was defeated, 
however, largely because the function of recognition was considered 
as belonging to the President, and the declaration was left to read, 
"That the people of the Island of Cuba are, and of right ought to 
be, free and independent. ' ' 72 Even this declaration was vigorously 
attacked as a usurpation of an executive function and as an attempt 
to make a precedent which ought not to be established, 73 although 
authorities hold that it is not to be regarded as a claim by Congress 
to the power of recognition. 74 

More recently attempts have again been made to assert for Congress 
considerable power with regard to recognition. Thus Senator King 
(Utah), on May 23, 1919, proposed a resolution, "That the govern- 
ment at Omsk, Russia, be recognized as the de facto government of 
Russia, and that steps be taken to establish diplomatic relations with 

72 Benton, International Law and Diplomacy of the Spanish- American War, 98. 

73 gee speech of Senator Spooner, Congressional Record, 55th Cong., 2d sess., 
App. 290. 

74 Corwin, op. eit, 80-81 ; Benton, op. eit., 99. 
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said Omsk government;" 75 while Senator Fall (New Mexico), on 
December 3d, introduced a resolution requesting the President to 
withdraw recognition from the Carranza Government of Mexico and 
to sever diplomatic relations with that country. 76 The former resolu- 
tion was promptly buried in committee, but the latter was given 
serious consideration by the Foreign Eelations Committee of the Sen- 
ate and would undoubtedly have been pushed to a vote but for the 
vigorous protest and assertion of the constitutional powers of the 
Executive by President Wilson. 77 

There have been several judicial decisions bearing on the power of 
recognition, all of which have declared the power to be with the 
"political department" of the government, without in every case 
indicating whether the executive or legislative department, or both, 
was meant. Thus in the case of United States v. Palmer, decided 
in 1817, 78 Chief Justice Marshall said that the courts of the Union 
' ' must view such newly constituted government as it is viewed by the 
legislative and executive departments of the government of the United 
States," and in other cases the distinction between the two depart- 
ments has not been carefully drawn. 79 However, in the case of United 
States v. Hutchings, 80 decided shortly before the Palmer case, Mar- 
shall distinctly referred to the right of recognition as belonging to 
the Executive; and similar positive language was used in the case 
of Williams v. Suffolk Insurance Company, decided in 1839. 81 In 
other cases the tone of the decision, if not the exact language, shows 
clearly that the executive department is meant. 82 

The weight of judicial opinion, therefore, as well as precedent and 
practice, shows that the power of recognition belongs clearly to the 
President alone, or to the President in conjunction with the Senate. 
Although there have been frequent attempts to claim for Congress 

75 S. Res. 34. Congressional Record, 66th Cong., 1st sess., 154. 

76 See text of resolution in N. Y. Times, Dec. 4, 1919. 

77 See his letter to Senator Fall, Dec. 8, 1919. Ibid., Dec. 9, 1919. 

78 3 Wheat., 610, 643. 

79 Rose v. Himely, 4 Cranch, 241, 272 (1808) ; Gelston v. Hoyt, 3 Wheat., 246, 
324 (1818) ; Foster v. Neilson, 2 Pet., 253, 307 (1829) ; Jones v. United States, 
137 U. S., 202, 212 (1890). 

80 2 Wheeler's Criminal Cases, 543, cited in Sen. Doc. No. 56, op. cit., 24. 
81 13 Pet., 415, 420; of. Prize Cases, 2 Black, 635, 670 (1862). 

82Kennett v. Chambers, 14 How., 38, 46, 50-51 (1852); United States v. 
Trumbull, 48 Fed. Rep., 99, 104 (1891) ; The Stata, 56 Fed. Rep. 505, 510 (1893). 



THE POWER OF RECOGNITION 539 

an independent and even a paramount right in regard to recognition, 
Congress itself has clearly conceded that the act is distinctly an exec- 
utive function, its own powers being limited to proffers of advice 
and assistance, and to consultation with regard to the exercise of the 
right when dangerous consequences might result. This is also the 
view taken by such an eminent authority as Professor "Willoughby, 
who freely concedes that recognition is an act to be performed by the 
President, but adds: 

It is to be presumed, however, that when the recognition of a status 
of belligerency or of the independence of a revolutionary government 
is likely to constitute a casus belli with some other foreign Power, the 
President will be guided in large measure by the wishes of the legis- 
lative branch. Upon the other hand, it is the proper province of the 
Executive to refuse to be guided by a resolution on the part of the 
legislature, if, in his judgment, to do so would be unwise. The legis- 
lature may express its wishes or opinions, but may not command. 83 

88 Willoughby, On the Constitution, I, 462 ; of. Corwin, op. cit., 82. 



